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IN THE SUPREl\ COURT OF MISSISSIPPI

NO.2003-CC-00427 -SCT

MISISSIPPISTATE DEPARTMNT
. OF HETH AN REGENCY HOSPITAL
COMPANLLC

v.

RUSH CAR, INC.
d//a THE SPECIATY
HOSPITAL OF MERIIA

DAlE OF JUlv: '.,
1R JUOE:.
COURT FROM wwæ APPEA:
ATIORNS FOR APPELLA:

2/26/2003
HON. PATRCI D.. WIE
llS COUN CHCEY COURT
JU AN BOWM
ANYWWRY
mOMA L. KI, JR
SAR E. BERY'
KATIYN RUSSEL GIL
CHTOPHEA SHALE
1, RICH BARY
CI - STATT BOARS AN AGENCI
REVEED AN REER - 09/02200

ATIRNS FORAPPET J ,FE:

NA1U OF tH CASE:
DISPOSmON:
MOTION FOR REG FIED:
MAA1EISSU: .

EN BANC.

WALLER, PRESIDING JUSTICE, FOR THE COURT:

i¡i. Th ma is before the Comt on ap frm a judgent of the Chce Comt of th Fir

Juci Dict of Hinds County rever the Missppi State Deent of Heath's deon to grt

. a cecate of need to Regency Hosita Compy, LLC, for the eslihmen of a 4Obe iong~te
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ac ca hosita in Merdi We rever the challors juen an rede judenre the

-Mii Sta Deen of Heath's isce of the cecaof ne
r'
i

( FACCS

f

i
(

if. Regen fied an aplicaon for a ceca of nee ("CON" for the eslien of a 4O

r

l.

long-teac ca hosita ("LTAC'~j in Merdi Th hospitals ar loc in Merdi: Riley.. . . .
Hosita Rush Hosita and Jeff Anden Reona Medca Ce.2 Ru ct.nrently Op an LTAC

(I Spety Hosit of Merdian) with its hosita buidi Reges aplicaonpro th 40

LTAC be would be loc on the sed floor of Riey, but th the L TAC hospita would be se

an indede 1Ìm Riey. At th-tie the CON aplicaon wa fied Riey ope 40 be as ac
ca medca-suca be on its send floor. Regency contends th the prpo therfore would not

incr the tota mnbe of lice hosita be inthe Merdi ar

if~ Mi. Code An §§ 41-7-171 to -209 (Rev. 2001) provides tht the Mississippi Sta

Deen of Heath C'MH') is the_ ony ag to ad and su al- heth pla

- rensòilties for the State. Miss. Code An § 41-7-193 (Rev. 2001) requi, _ inter ala, tht a

"ceca of nee sh not be grte or is to any person for any proposa caus or ren, uues

the prposa ha be reewed for cocy with the spcaon and the cr~eslied by th
State Deent of Heath and susttiy complies with the prjecoo of ne as rert in the st

heath pla in effec at the tie th aplicaon for the pr was sutt" The goa of th Sta

Heath Pla ar to provide Some cost contaent; to imve the heath of Miippi redets; 

to

- i LTAC hospita prvide long-te acute ca forpaents, as oppse to those patents who ar

adtt to undero a pro'and a short-te revee therfor. _-Ches in 

Medca cover
_ diur lengty hoita stys have crth ne for LTAChosita.

2Jeff Anden surt Regencys aplicaon 

for a CON.
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mcr the acòilty~ actailty, contuity, and 
quty of heath sece; and to preen '

unecduplicaoo ofhe8th reur.. The Pla re thai aplicaon forar LtACfa

(,
¡

(

. .
cota at least 450 exales of clicay appp rerave ca adonS with an aver len

.' of sty of25 days and a prjecon of fì feòiltybythe end of the th year of opon, ,
i
i
I
i
l

.. .
. .if~ Af1he MDH aproved Regencys CON, Spety fied sut in 1hChce Comt of the Fir .

JuccalDict of Hids County, to Co the apval of1h CON. Af an evideti he the

r'
i
i
(. .

'. .. '.
. cllllorrever theMDHs deon fi ttit wa aait ard cacious and 

wa not su
by suti evde. Speca, th challor found no cròle evdece to surt thMDHs

fidi th Regens prse LTAC wouldadJOO,lofthe Merdi-ar paents th it li as'

LTAC-liggòle and th the prpo LTAC would not aderly im SpetYs exi LTAC.

STANAR OF REVIW

i¡5. Th stda of review for an ap of a fi order of the MDH is contrlled byMi. CoAA .'

§ 41-7.,201(2Xf) (Rev, 2001), which provides in par:

Th'order sha not be vaaor.set asde, eith in whole or in pa

excet for errs oflaw, uues the comt fids ,th the order of the Sta
Deent ofHeath isnot surtby suti evidece, is contr
to the maes weigh of the evidece, is in ex of th Stiy
mity or juctooofthe Sta Deen of Heath orvio1a any
ves conson rights of an pa involved in the ap. ; . . .

Th Jaw coI1tu nothg more th a st litaon 
upn the sc of judci reew of

adve agendecisions, whch is the aaitr and cacious stda' Delta Reg'l M ed.' Ctr.

v. Miss. State Dep't of Health, 759 So. 2d 1174, 1176 (M. 2000) (citig Magnolia Hosp.v.

. Miss. State Dep't of Health, 559 So.2d 1042, 104 
(Miss. 1990)). Decons of adve

ages ar given gr deferCe. Delta Reg'l, 759 So. 2d at 1176 (citig Meloil Manor
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Convalescent Ctr.v. MiSs. State Dep't of Health, 546 So; 2d 972,947 (M. 1989)). The bUr

of prf re on 1he chèng pa to prve th the MDH er Delta Reg'l, 759 So. 2dat 1176

(ciMelody Manor, 546 So. 2dat 947).

r
!

I.
DISCUSSION

(

1:

L ,WHTHR REGENCY'S CON APPUCATIONWAS
INSUBSTAN COMPLIACE WI TH NEED
METHODOLOGY FOR TH ESTABLISHMNT OF
AN LTAC HOSPITAL.

'i.

i
il6.

. , .
Regen conteds th the cbace, comt er in reverin' the MDHs apvai of its CON

be th aplicaon wa in suti complice wi th 202 Mi Sta HeathP~ wi. -. .
th Geer Consdeons st in Chte 8 of the CON Review Maua and with cu fedaa

st nùesand reons. Spety ares th the CON aplicaon wa not in su coli
wi th Pla's ne reent beus Regencys prjec aver len of sty ("AwS") nu. .
wer unrt an not al of th paen in the diosca rela grup (''DRG'~3 submtt by .. . .
Regewer clicay appIOpri. The Pla re th an aplicaon for an LTAC fu coniat

lea 450 exles of clica appr rerave ca adons with an avere len of sty of

. 25 da.

Clinically Appropriate DRGs

iI. . Reencyli 241 prbale adssons ft Riey. To ac th numbe, Re code

paents acy hospta frm May 1,200, thug May 31, 2001. Reency li 438 prbale

adon ft Jeff An To arve at th numbe, Regen looked at da ft Jeff Anden

3DRGs ar dios co prmulga by Medca.
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cóin th Amerca Hosta Gude.4 It th es 
a nee for59 adtion LTAC be in th, ,

, Merdi ar exclu any paen which, might come frm Merdi's th hosit Ru Lo
'wi the Rus hosita budi Spety gives' adon preferce to Ru paen du to its

r

f

, con1 obligaons wi Ru

if8ó Reen al points out the nee in th Merdi ar for adtiona LTAC be is ihcaby

, the fa thatSpetys nwn ofbe ha 
increased greatly since th uns eslien in 199:

fi'I,
,":

(

1

Year 1996 1997 1998 1999 2000 2001 2002,
Number of
LTACBeds 20 40 40 40 49 49 49
Total
Occupancy , 71% 55% 58% " 75% 91.9% 935% 965%

d ,

LTAC
Occupancy 71% ,55% ' ,58% 71% 61% ,71% 77%

i¡9. Regency al points ou th Spe ha'anoun its inteon to expd'ag in the ne fe,

yea. Al, Rieys CE ha st th Riey ha ba truble get it L TAC-liggò1e paen intoan

LTAC fu.s

, 4Reen expla th the AAèrca Hosita Gude is a higb rele coilon ofhota

dawhich contaac patient ce data for Jeff Anden.

, , SRegen ares th th is a petion among 

Merdi physcian th Spety ha a "clos
medcast" whch mea th itdoes not adt paents frm physci who ar not on staa Sp.,
At ~ he however, Spetys retave t:edth Spealty ha never 

ba a clos medca"
st an th no physici who ha aplioo for prvieges at Spety ha ever be refu 'Spetys
reve al prvide evide th Spety ha ha adons frm Riey an Jeff Ann. '
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i¡lO. Spealty rends th its LTAC unt ha never be fu an th Reen ereously ased

I.-

¡

, ,
th'all of the 

paen frm Riey and Jeff Ande wh ha LTAC-compatib1eDRGSwoud ac be ,
adtt to an LTAC. A Spety vicepreidet teed at the hearing th even if a paeet ba an

LTAGcinòle DRG, he or she mus st mee ce crtea imfeder gudelies. Regs own

witn al conf th stent Be of the fed govements ,ex àdoncrte "

Spety ba adtt ony 3ÖOAA of paents with L TAC-cmpòle DRGs whohave be 
refer to th "

í

¡

(

¡

LTAC by th physci

f

,i¡1 1. We fid th the clicay-aproriat'DRGs prete by Regecy in the CON aplicaon wer

suport by su evdece. The Plan re th an aplicaon for an LTAC faty coii at

, lea 450 exles of clicay apriat reve ca adonS. Regency li 241 probale

adon fi Riey and 438 prle adonsftm Jeff Ande Thes prle adons wer

based on ac hospitaons. At the hea Regcys reve teed th itha si the :f

of the CON aplicaon ac patient data frm Jeff Andern and th th da showed th Jeff

Ander ha 833 paents with LTAC-appropriat DRGs.The chacellor therfore er when she

sutu her juent for th of the MDH

Average Length of Stay

i¡12. Th Pla re th an aplicaon for an LTAC fà cota at lea 450 exales of clica ,

aproàt rerae ca adions with an avere len of sty (AWS) of 25 days. Th MDH

do not prvide a methlogy with which aplica hosita may cacuanALS.

i¡13. Recy as th eah L TAC~aproprite patent on its li would have an ALS of29 days.

'It ba th concluion on th fa th Riey L TAC-appri paerts ha an ALS of 182 dayS an

'Jeff Ande LTAC-apprat paents ha an ALS of 17 days. Regency then ased th th
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paen would have styed in th hosit longer ha th reve hospit not diha the pàentsdu
, to Medca's cut-off ofbefitS af a short perod of tie. ItaI su 1hcocluson with Medca

r ,
, ,

fedreon whch st th th 97 DRGs li by Reha an "apliCaon yield" of31 days.6

See 42 C.F.R Par 412~413 & 476, Table 3.(, ,

!

1 , ,
~1 4. We 'fi th Regenscacuon of avere len of stywa suitby Su evde

(
i
I

( ,

, ,
3n th the challor ee when sh sutu he judgent for th of theMDIi

í

I,
, , '

n.' WHTHR REGENCyiSPROPOSEDLTAC WIL
RESULT IN AN ADVERSE EFFCT ON EXITIG
HEALTH SYSTEMS OR' 'IN UNCESSARY
DUPLICATION OF BEALm SERVICES.

í

, , ,
l,15. Spety contedsthtthe Regency CONwi aderly af it be, ifRegencys stcs

ar reas prjec Spealty wi lose 30ÒÁÁ of its paent ba an $10 mion in gr revenues. It

as tht if it lose $ 1 0 mion in grss revenues, RR' wi have ,to clos eigh nm, heath clics.

, However, Spety prete no evidece to surt thes alegaons. In fu it àdtt thno fi

anysis ha be undeen 7

,60f Cour, ag 1he 97 DRGs us by Regency have not be ideed but 

Medca ha li,
527 DRGs whch ar sutale for LTAC.

7Th cllllor foun thassumin Reens pr th its paèn would coeftRiey
an,Jeff An and th 75% ofSptys paents cae ft Ru an 25% fu Riey and Jeff

" An Spety would los th 25% ftRiley an Jeff Ann, threby reti infilos.
However, the challors astions ar imò1e unde Mippi 'law be she dr
in~ce 1Ìm iner. See Masonite Corp. v. Hill, 170 Mis. 158, 154 So. 295 (1934) (An
inerCe maybe ba up anther in, but wher ulûm iner ha bee ony a mo'or

' les stng poòi1, the prf is incient to surt a juen).
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'i¡16. In Spetys oWn occy petaes and hi of grwt show th th maet for, " , ,
LTACinth Merdi ar is grwig. .Bwith only 20 be, Spety now ha 49, an its " '

oc pee ha prtt mùch styed const with the incr ofbe.8, ,
~1 7. On the other had, ofuer tTACs in Mippi have be esli or ar in th processofb ,, ,
eslied Th fu th the tr towa the eslien and opon ofLTACsis grwi wilUiave "

an 
im on the Merdima Some of thos wh nowut Spe for loo-te ac ca in

go elser ,(Jacksn or Hattesbmg).

i¡18. We fi th the challor should have af th MOH'sfi thRes LTAChoita

woud aderly af other faties be the MOHs figs wer surt by sustti evde

an wer notaait and canciou. We have upheld th MOB's fi even wher,an iiec

anys is us

However, th Chce COur foun the Deens metod of
poulon cacuon mus gie way to us of an actual st of paen
orgi for a peod ora yea. In effec tht Comt situ its metod

of mea th poulon ccte with th of the Deent(. Whe
1h Deents method of poulon anysis may be imec it
ha aphes an aaitr or cacious acon The ChceComt
ee in susttu its juen for (th of the Deen),

Miss. State Dep't o/Health v. Southwest Miss. Reg'l Med. Ctr., 580 8o.2d 1238,1242 (M.

1991).

CONCLUSION

i¡1 9. We fid ththe Miipi Sta DeentofHeath's gr of a ceca ofneto Regcy, , '
Hospita Coy, LL, wa surt by sUsttial evide and wa notmbitrand cacious

8Th petaes dipp evee tie more be wer ad which is to be exp but they
bounce bak to th àver ra with a yea or two.
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Thlea chacellor er in concludi othee. We thfore reer the cha comtsjudgen '

and rede juenther retheMDHs deion to gr aèeca of nee to Recy.

, iI20;' REVERSED AN RENDERED. ,, ,
Sl\, C.J.;' COBB, P .1., EASLEY, DICKISON AN RAOLPH, JJ.,

CONCU CARSON, J.,nISSENTSWI SEPARTE WRN OPINON JOIND'
BY GRAVES, J. DIA J., NOT PARTICIATIG., '

CARSON, JUSTICE, DISSENTG:, ,. . ... . , ,, ,
i¡21. Bec I fid th the judent of the ChceiyCour of the Fir JudCi Dict of Hi
Commtyreee the M1ippi Deen ofHeath's decion to grt a ceca of nee to Re" . . .
Hosita Compy, LL, 'for, the eslient ofä 4Obelong-:te ac ca hosita wa emtl

corrI mus iey dit

if2.Th majority dees th RegenCys CON aplicaon wa in su compli with Mi., ,
,CoeAm §§41-7-171 to -209 (Rev. 2001 &Supp. 2003) and its me1odlûg for1h eslien

of a 10ng-te acute ca hospita (LTAC). I must disa. The State Heath PLan re th an

aplicaon for an LTAC mus cont at lea 450 exales of appr adons in diosc3y

rela grup (DRGs). Thes adon mus have an aveee len of sty (AWS) of25 days.

Re faed to prvide 'evde th it suy complied wi1h ei reen, ,, ,, .
i¡23. ,Regency coteds' th it would reive 241, prbale adons' ft Riey Hosita an 438, '
prbale adon ft Jeff Ande Regon Medca Cete. Spety Hospita teed th in ove

Seen yea of operating an L TAC, only300.l of paents with LTAC-mpòle DRGs wer adtt to

, 1h LTAC. The reliilty of Spetys 300ÆÆ LTAC adon ra is prven by Reens owneXòit

re Rieys Populon-Ba Long Ter Acu OO Modl whch shws th 1Ø0na on 5%,
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