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' WALLER, PRESIDING JUSTICE, FOR THE COURT:
q. Thxs matter is before the Court on appeal from a judgment of the Chancery Coutt of the First
Judlcml District of Hinds County reversing the Miss1331pp1 State Department of Health's decision to grant

: a certificate of need to Regency Hospital Company, LLC, for the establishment of a 40-bed longjtehn



—

. acute care hospital in Meridian, We reverse the chancellon’s Judgment and render Judgmentlemstaung the

'Mlsmsmppl State Department of Health's issuance of the certificate of need.

FACT S

- 2 Regency ﬁled an application for a oert:ﬁcate of need ("CON“) for the estabhshment ofa 40—bed -

long—termacute care hospltal ("LTAC")1 in Mend:an. Three hospitals are located in Mendlan Riley -

Hospna], Rush Hosp1tal and Jeff Anderson Regional Medlcal Center? Rush Ctmenﬂy operates an LTAC ’

(Ihe Specialty Hospital of Mendlan) w1thm 1ts hospltal bmldmg Regency’s apphcatlon pmposed that 40

_ LTAC beds would be located on the second floor of Riley, but that the LTAC hospltal would be sepaxate
andmdependentﬁom R1ley Atthe tJmetheCONapphcat]onwasﬁled, Rﬂeyoperated40bedsasacute :

care me&cal—sunglcal beds on its second floor, Regency contends that the proposal therefore would not o

increase the total number of licensed hospltal beds m_the Meridian area.
B. Miss. Code Ann. §§ 41-7-171 to -209 (Rev 2001) prov1des that the ‘Mississippi State

DepartmentofHealm("MDH")mﬂleonlyagencytoadlmmsterandwpemseallhealthplannmg

' tesponsibilities for the State. Miss. Code Amn. § 41—7—193 (Rev 2001) reqmres inter alia, that a

"certificate of need shall not be granted or 1ssued to any person for any proposal, cause or reason, unless

the proposal has been 1ev1ewed for consistency thh the specifications and the cntena estabhshed by the

State Department of Health and substantially oomplles with the prOJectJon of need as repotted in the stai‘e -

health plan in effect at the time the application for the proposal was snbnnﬁed" ‘The go'als of the State

Health Plan are to provide some cost containment; to improve the health of Mississippi resdents; to

lLTAC hospltals provide long-term acute care for patients, as opposed to those patients who are
admitted to undergo a procedure and a short-term recovery therefor. Changes in Medicare coverage

discouraging lengthy hospital stays have created the need for LTAC hosplta]s

- 2Jeff Anderson supports Regency's apphcahon_for a CON.
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* increase the accmsﬂnhty, aoceptabihty, oommmty, and quahty of health services; and o pnevent ‘- _

' lmmeoessary duplmhon of health resources, 'Ihe Plan nequnm that an apphcatlon for an LTAC facihty :

-_. contain at least 450 ) examples of chmcally appropnate mtomtlve care adrmsswns with an average length | =
E of stay of 25 days and apm]echon of ﬁnancxal feasﬂnhty by’ 1he end of the third year of operauon.

'1]4 AﬁcrﬂleMDHapprovedRegency'sCON Spemaltyﬁledsmtlnﬂ)cChanoexyComtofﬁxeFlrst-_' |

Jud1c1a1Dlslnct omeds Comlty,tooonrmtthe approval ofihe CON Aﬁeranewdenﬁaxyhmng,d)e

" chanoellor revelsed the MDH's decision ﬁndlng thatlt was albmary and capricious and was not suppoxted' -

by substanual ev1denoe Specifically, the chancellor found no cmdﬂ)le evidence to support the MDH‘s _
ﬁndmgs that Regency's proposed LTAC would admrt 100% of the Mendlan -area pahents that it hsted as
LTAC-ehgible and that the proposed LTAC would not advelsely lmpact Specmlty's e)ﬂstmg LTAC

STANDARD OF REVIEW

__1]5.‘ : 'IhestandardofrewewforanappealofaﬁnalorderofﬂleMDHlsoontmlledbnyss CodeAnn."

§ 41-7-201(2)(t) (Rev. 2001), which prov1des in part

’Ihc order shall not be vacated or set a81de either in whole or in part, .
except for errors of law, unless the court finds that the order of the State
* Department of Health is not supported by substantial evidence, is contrary
to the manifest weight of the evidence, is in excess of the statutory
- authority or jurisdictionof the State Department of Health; or wolatas any
- vested oonsmunonal nghts of any party involved in the appeal .... =

This law consututts noﬂlmg Thore than a statutory hmuatton upon. the - scope of Judicial review of _

admnnstranve agency dec1510ns wlnch isthe axbmary and capricious standard Delta Reg TM ed. Ctr

v. Miss. State Dep't of Health 759 So. 2d 1174, 1176 (Mlss 2000) (cmng Magnolta Hosp o

" Miss. State Dep't of Health, 559 So 2d 1042 1044 (Mlss 1990)) ‘Decisions of adnnmstmuve

agenmas are given gteatvdeference._ Delta Reg'l, 759 So. 2d at 1176 (citing Melody Mdm_)f'



- Convalescent Ctr. v. Miss. State Dep't ofHéalth, 546 S0.2d 972,947 (Miss. '1989)). Therblllrdén

of proof rests on the challenging perty to prove that the MDH erred. Ddtd Reg'l, 759 So.2dat 11 % )
(citing Melody Manor, 546 So. 2d.at 947), | ' - :
| o | DISCUSSION |
o WHETHER REGENCY_'S CON A‘_PPLICATION WAS
- INSUBSTANTIAL COMPLIANCE WITH THE NEED

METHODOLOGYFORTHE ESTABLISHMENT OF
ANLTAC HOSPITAL.

T6. _' Regency contends that the chancery court ened in reversmg the MDH's approval of its CON

.becausctheapphmﬁonwasmwbstantalcomphanoemﬂlﬂmeZOOZI\dismsmpplStaIeHealﬂnPlan,mﬂl- .
 the General Cpns1derauons statedmChapter8 ofﬂ_le CONRevwwManual, andmﬂlcmen_tfedeml_and_
‘state rules and Ie.gulaﬁons.. Speciality argues ﬂlat the CON épplicaﬁoﬂWas-not in substantlal compliance -

with the Plan's need requirernent because Regency's projected average length of stay ("ALOS") numbers | o -

were unsupported; and not ll of the patients in the diagnostically reated group ("DRG")3:.submittec.1 by

Regency were chmcallyappropnate The Planreqmm that an application foranLTAC ﬁcihtycomamat ”

least 450 examples of clinically appropnate restoxauve care adrmssmns w1th an avemge length of stay of ’

25 days.

Clmzcally Approprzate DRGs

" 1. Regencyhsted241 probable admlssmnsﬁoleley To acquuethlsnumber Regencyconmdemd |

patients actually hospltahzed from May 1, 2000 through May 31, 2001 Regency listed 438 probable_

admissions ﬁochﬂ“Andexson. To amveatthlsnumber Regencylookedatdataﬁnm]eﬁ'Andexson -

"DRGs aro diagnosis codes promulgated by Medicare,
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" contained in the American Hospital Guide.* Tt then estimated a need for 59 additional LTAC beds in the . :

-' lMen'dian area, excluding any patients Whi,ch'miéht come fom Meridian's ﬂmdhosprlal, Rush, Located :
wittn the Rush héspi‘al_ building, Spemalty gi\:res: admission preferénoe to Rush patients due 10 is
'mnMalobﬁgéﬁons“dﬂlRllsh | | | | | |
@ Rggencyé]sépqmts-dﬁt the need in the Meridian arca for additonsl 'LTAC'bedsisindiQato:d,by: o

) ﬂie_: fact thatSpeaalty’s number of beds hasmcneasedgleaﬂy since the unit's mtabhshment in1996: - |

. Year 1996 | 1997 | 1998 | 1999 | 2000 | 2001 2002

| Number of - » N |
LTACBeds | 20 | 40 | 40 | 40 | 49 )| 49 | 20 |
| Total - o | | _ o
Oceupancy - | 71% | 55% | 58%-| 75% | 91.9% | 93.5% 96.5%
Occupancy 1% | -55% | 58% | 71% 61% 1. 71% 1%

19.  Regency also poins out that Specialiy has announced ifs inention o expand again in the next fow
years. Also, Riley's CEO has stated that Riley has had trouble getting its LTAC-cligible patierts into an

LTAC fuclity’

 *Regency explains that the Américan Hospital Guide is a highly reputable compilation of hospital
data which contains actual patient census data for Jeff Anderson. - - EE

. *Regency argues that there is a perception among Meridian physicians that Specialty has a "closed
medical staff" which means that it does not admit patients from physicians who are not on staff at Specialty.
At the hearing, however, Specialty's representative testified that Specialty has never had a closed medical
staff, and that no physician who had applied for privileges at Specialty has ever been refused.  Specialty’s
representative also provided evidence that Specialty has had admissions from Riley and Jeff Anderson.
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- f10. Specialtyrecponds- that its LTAC' unit has never been fill and thatRegency emoneousiy assumed .
© ‘thatall of the patlents from Riley and Jeff Andetsonwho}mdLTAC-compaﬁble DRGs wouldactua]lybe g |

admitted to an LTAC. A Specialty wce—premdenttesuﬁedatﬂle hearing tht, even if a patent has an o
| LTAC-compahble DRG, he or she must still meet certain criferia under federal gmdehnes Regency's own

'-wﬂness also conﬁrmed thls statement. Because of the federal govemment‘s extxa adrmssmn cntcna, 3

Specxalty has adnnttcd only 30% of patients with LTAC—compatible DRGs who have been referred o the .

LTAC by their phymcnans

911, We find that the clinically- -appropriate DRGs plesented by Regency in the CON apphcatlon were .

suppoxted by substanhal ev1dence The Plan requires that an apphcauon for an LTAC facﬂlty contam at

" least 450 examples of chmcally appropnate restorative care adnnsmons Regency hsted 241 probable

admissions ﬁ'oleleyand438pr0bab1eadrmssmnsﬁomJeﬂ’Andezson. 'I‘heseprobableadrmsmonswere -

based.on actual hospitalizations. At the he,aring', Regency's IepresenIaﬁVe testified that ithad, smce the ﬁlmg '

of the CON apphcatlon, acqulred patient data ﬁom Jeff Anderson and that this data showed that JeE

‘Andetson had 833 patienfs with LTAC—appropnate DRGs The chancellor therefone eued when she .

substituted her judgment for that of the MDH. -

Average'_Leng_’th' of Stay

q2. lhePlanmqmmﬂaat'mappﬁmﬁonforanLTAcfacﬂity'comainatimst450examp1es'ofc1mimuy- R

appropnate restorative care admlss1ons with an average length of stay (ALOS) of 25 days The MDH
does not provxde a methodology with which applmnt hospltals may calculate an AIJOS

1]13. Regency asserts that each LTAC—appropnate patlent on its list would have an ALOS of 29 days

It bases ﬂ'llS conclusion on the fact that Riley LTAC-appropnatc patierits had an ALOS of 182 daysand - -

Jeff Anderson LTAC-apprOpnate pat:ents had an ALOS of 17 days. Regency then assurmed that theee



- pauentswouldhave stayed in the hospital longerhadﬂlelespeciwehospltal notdlschargedmepatlentsdue
. '-H’-toMedlcamscut-oﬂ’ofbeneﬁts aﬂerashortpenodofhme Ita]somq)porlsﬁnsoonclumonmﬂmMedlcare ?
' federalreglﬂanons whlchstatethatthe97 DRGs hstedbyRegencyhadan"apphmuonyleld" of 31 days
- See 42 CFR. Parts 412, 413 & 476, Table 3 | |

) v_‘|ll4'. WeﬁndﬁlatRegency'scalcdahonofavemgelmgﬁwfstaywasmppoﬁedbysubstanhalewdence; .

'andﬂlatﬂlechancellorenedwhenshemlbsuunedherjudgmentforﬂlatoftheMDH o

| | P WHETHER REGENCY'S PROPOSED LTAC WILL R
-' RESULT IN AN ADVERSE EFFECT ON EXISTING -
- HEALTH SYSTEMS OR IN UNNECESSARY.
. DUPLICATION OF HEALTH SERVICES.

B _' 1}15,. Spemalty contends that 1he Regency CON will adversely affect 1tbecause if Regency's stansucs :

are reahzedas proJected, Spec1alty will lose 30% of its pahentbase and $10 million i m gnoss revenues. It -

. asserts 1hat if it loses $10 mllhon in gross revenues, Rush will have to close eight rural health chmcs

- However Specialty pmented no ewden(xa to support these allegatlons Infact, it adnntted thatno ﬁnanclal

analy31s had been undertaken.7

6Ofoom‘se again, the 97 DRGs usedby Regencyhave notbeen 1dent|ﬂed, butMedlcatehas hsted. .

| 527 DRGs which are suitable for LTAC.

"The chancellor found that, ‘assuming Regency's premisé that its patients would come ﬁom Riley _
and Jeff Anderson, and that 75% of Specialty's patients mmefmmRushdeS%ﬁomRﬂey and Jeff |

- Anderson, SpemaltywmﬂdlosethatZS% ﬁomRﬂeyandJeﬂ‘Anderson,thexebymmungmﬁnmalloss
“However, the chancellor's assumptions are impermissible under Mississippi ‘law because she drew

mferenom from inferences. See Masonite Corp. v. Hill, 170 Miss. 158, 154 So. 295 (1934) (An:
mference maybebaseduponanoﬂlermfexence but where ultimate inference has become onlyamoreor

less strong possﬂ:nhty the ptoof is insufficient to suppoxt a judgment).



. ft6.  Instead, Specialty's own oocupancy percentagee and history of growth show that the market for
' ’LTAC mmeMmmanaIealsgmmng BeglmnnngﬂlonlyZObeds Spemahtynowhas49 andlts-'v -
-occupancy percentage has pretty much stayed constant wuh the increase of beds. 8
117. Onthe otherhand, other LTACs mMissxsmppl havebeencstabhshed orare mtheprocessofbemg )
established. The ﬁctﬂlatthetrmdtowardthe estabhs}nnentandopezahonofLTACsm gmwmgwi]lhave 3
anmlpactonﬂleMendlmmaﬂcet. Some ofthosewhonowunhze Spemaltyforlong—tmnaalte(mennght' ‘
- go elsewhere (Jackson or Hamfsbung) | _
918. We ﬁndthatthe chanoellor should have aﬂirmedtheMDH's ﬁndlngsthatRegency's LTAC hospltal o
. would advelsely affect other ﬁ:lCllltleS because the MDH's ﬁndmgs were supported by substanual ev1dence
and were not arbmary and capricious. We have upheld the MDH's ﬁndmgs even whexe an 1mpe1fect
analysis is used:
" However, the Chancery Court found the Department's method’- of
population calculation must give way to use of an actual study of patient -
origins for a period of a year. In'effect, that Court substituted its method -
‘of measuring the population criteria with that of the Department]]. While
the Department's method of population analysis may be imperfect; it
 hardly approaches an arbitrary or capricious action. The Chancery Court
emred in substituting its judgment for [that of the Department]. C
Miss. State Dep't of Health v. Southwest Miss. Reg'l Med. Ctr., 580 So.2d 1238, 1242 (Miss.
1991).
CONCLUSION
919. We ﬁnd thatthe MlSSlSSlppl State Department ofHealth's grantof a oertlﬁcate of nwdto Regency

Hospltal Company, LLC was supported by substant]al ewdence and was not albltrary and capncxou&

5The percentages dipped every time more beds were added, Wthh 1s to be expected, but they
bomcedbacktotheavetagelatethhmayearortwo
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* Theleamed chanoellor erred in concludmg otherwise. We therefore revelse the chaneery court's Judgment -

- andxenderjudgmenthexe temstalmglhe MDH's dec1s1onto grantacerhﬁcate of need to Regency

R - REVERSEDANDRENDERED

SMITH CJ., COBB P.J EASLEY DICKINSON AND RANDOLPH 37,

- CONCUR. CARLSON J. DISSENTSWITHSEPARATEWRI’ITEN OPINIONJOINED" St

_ BY GRAVES J. DIAZ, J,, NOT PARTICIPAT]NG

CARLSON JU STICE DISSENT]NG o
21. BecauseI find that the Judgment of 1he Chancety Court of the First Judicial Dlslnct omeds
County Ieversmg the MlSSlSSlppl Depaﬂment of Healths decision to granta cemﬁcate of need to Regency_
Hospltal Company, LLC for the. cstabhshment of a 40-bed: long-term acute care hospltal was emmently -
ooxrect, I must respectfully dlssent |
- 1122 The ma_lonty detemnnes thatRegency’s CON apphcatlonwas n substannal oomphance with Miss.
3 .-Code Ann. §§ 41-7-171 to -209 (Rev 2001 & Supp 2003) and its methodology for the eslabhshment
of a long-tenn acute care hospltal (LTAC) I must dlsagree The State Health Plan, reqmres that an_ | .
| apphcahon for an LTAC must oontam at least 450 examples of appropnate adxmss10ns in dlagnostIcally' ,
._re]ated groups (DRGs) These adrmssmns must have an average length of stay (ALOS) of 25 days
B Regmcyfaﬂedmpmwdeewdmmeﬁlatxtmbsmnhaﬂymmphedmmmﬂxerreqlmmnem. :
| 123..  Regency contends that 1t would reoe1ve 241 probable admlssmns from Rﬂey Hospital and 438
| probable admissions from Jeﬂ‘Anderson Regional Medical Center. Speaalty Hosp1tal testified thatin ovex: _' :

seven years of opexaung an LTAC only 30% of pahents wnh LTAC-oompauhle DRGs were admltod to

- the LTAC. The reliability of Speclalty's 30% LTAC adm1ss10n rate is proven by Regency's own exhlhlt o

regarding Riley's Populatlon-Based Lon_g Temm Acute Care Model which shows that nahonally only 5%






